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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherwi se indicated, all subsequent section
references are to the Internal Revenue Code, as anended, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

This matter is before the Court on respondent’s Mtion To
Dismss For Lack OF Jurisdiction, filed June 1, 2007, and
suppl enented June 13, 2007. In his notion, respondent noves to
dism ss this case for lack of jurisdiction principally on the
ground that “no Notice of Determ nation Concerning Collection
Actions Under Section 6320 and/or Section 6330, as authorized by
|. R C. 8 6320 and required by I.R C. 8 6330(d) to formthe basis
for a petition to this Court, has been sent to petitioners with
respect to taxable years 1995, 1998, 2002 and 2003”. Respondent
al so noves to dismss on the ground that “as to the IRS filed
Notice of Federal Tax Lien which is attached to the petition,
said lien was rel eased on February 14, 2007, and the liability
fully paid”. For reasons discussed hereinafter, we shall grant
respondent’s notion, as supplenented, in that we shall dismss
this case for lack of jurisdiction on the ground that no notice
of determ nation was sent to petitioners by respondent’s Ofice
of Appeals for any of the taxable years in issue.

Backgr ound

At the tinme that the petition was filed, Zane D. Wrman and
Debbie L. Wrman (petitioners) resided in Gllette, Wom ng.
For 1995, 1998, 2002, and 2003, the taxable years in issue,

petitioners filed Federal inconme tax returns. Although
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petitioners reported tax on those returns, petitioners did not
encl ose full paynent with any of their returns.

Upon recei pt of petitioners’ returns, respondent assessed
the tax reported thereon, as well as applicable penalties and
statutory interest, and sent petitioners so-called statutory
noti ces of bal ance due, i.e., notice and denmand for paynent. See
sec. 6303(a). Petitioners did not inmmediately pay the
outstanding liabilities.?

By |etter dated February 16, 2006, respondent sent to
petitioners a Notice of Federal Tax Lien Filing and Your Right to
a Hearing Under IRC 6320 (lien notice). The lien notice
referenced a notice of Federal tax lien filed by respondent with
t he Canpbell County Clerk in Gllette, Wom ng, regarding
petitioners’ outstanding liabilities for 1995, 1998, 2002, and
2003.

The lien notice included the foll ow ng statenents:

You have a right to request a hearing with us to appeal

this collection action and to di scuss your paynent

met hod options. To explain the different collection

appeal procedures available to you, we’ ve encl osed
Publ i cation 1660, Collection Appeal Rights.

I f you want to request a hearing, please conplete the
encl osed form 12153, Request for a Coll ection Due
Process Hearing and mail it to:

2 Subsequently, for 1995, respondent determ ned a nodest
deficiency in, and addition for late filing to, petitioners’
i ncone tax. Upon default of the notice of deficiency, respondent
assessed the determned liability.
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| nt ernal Revenue Service
DP S-661A
P. O Box 1064
Bensal em PA 19020
You nust request your hearing by 03/20/2006.

W'l issue a Certificate of Rel ease of the Federal Tax
Lien within 30 days after you pay the full anount owed.

Petitioners received the lien notice. However, they did not
file wwth respondent a Form 12153, Request for a Collection Due
Process Hearing, or a witten equivalent. Rather, petitioners
filed with this Court on March 3, 2006, a petition disagreeing
“Wwth the determ nation contained in the notice issued by the
I nt ernal Revenue Service for the year(s) or period(s) 1995, 1998,
2002, [and] 2003, as set forth in such notice dated 2/16/2006".°3
As an exhibit to the petition, petitioners attached a copy of the
lien notice, as well as a copy of the notice of Federal tax lien
filed with the Canpbell County Clerk in Gllette, Wom ng.

By notice dated January 19, 2007, this case was cal endared
for trial at the Court’s trial session scheduled for June 22,
2007, in Cheyenne, Womn ng.

On February 26, 2007, respondent filed a Certificate of
Rel ease of Federal Tax Lien with the Canpbell County Cerk in
Gllette, Womng. The certificate of release recites that

petitioners have satisfied the taxes and all statutory additions

3 The petition arrived at the Court by Priority Mail in an
envel ope bearing a U S. Postal Service postnmark dated Feb. 27,
2006.
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for 1995, 1998, 2002, and 2003 and that, as a consequence, “the
lien provided by Code section 6321 * * * has been rel eased.”

On June 1, 2007, respondent filed his Mdtion To D sm ss For
Lack O Jurisdiction. By Oder dated June 7, 2007, the Court
cal endared the notion for hearing at the June 22, 2007 Cheyenne,
Womng trial session.* On June 13, 2007, respondent filed a
Suppl emrent to his notion.

Di scussi on

The Tax Court is a court of limted jurisdiction. See sec.
7442. Accordingly, we may exercise jurisdiction only to the

extent expressly authorized by statute. Breman v. Conm ssioner,

66 T.C. 61, 66 (1976). In addition, jurisdiction nust be proven
affirmatively, and a party invoking our jurisdiction bears the
burden of proving that we have jurisdiction over the party’s

case. See Fehrs v. Conm ssioner, 65 T.C. 346, 348 (1975);

VWheel er’' s Peachtree Pharmacy, Inc. v. Conm ssioner, 35 T.C. 177,

180 (1960); Natl. Comm to Secure Justice, Etc. v. Conm ssioner,

27 T.C. 837, 839 (1957). In order to neet this burden, the party

nmust establish affirmatively all facts giving rise to our

jurisdiction. See Weeler’'s Peachtree Pharmacy, Inc. V.

Conmi ssi oner, supra at 180; Consol. Co. v. Commi ssioner, 15

B.T.A. 645, 651 (1929).

4 Tel ephone conference calls with the parties were
conducted prior to the schedul ed heari ng.
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The I nternal Revenue Service Restructuring and Reform Act of
1998 (RRA 1998), Pub. L. 105-206, 112 Stat. 685, was enacted into
law on July 22, 1998. RRA 1998 section 3401, 112 Stat. 746,
grants this Court jurisdiction to review the Conm ssioner’s
determ nation as to the propriety of filing a notice of Federal
tax lien under section 6320 or a proposed |evy on property under
section 6330.

In a collection review action, this Court’s jurisdiction
under sections 6320 and 6330 depends, in part, on the issuance of
a notice of determnation by the Comm ssioner Ofice of Appeals
after the taxpayer has requested an adm ni strative hearing
foll owi ng the issuance by the Conm ssioner’s collection division
of either a final notice of intent to | evy, see sec. 6330(a), or

a notice of filing of Federal tax lien, see sec. 6320(a). See

Sarrell v. Conmm ssioner, 117 T.C. 122, 125 (2001); Moorhous v.

Comm ssioner, 116 T.C 263, 269 (2001); Ofiler v. Conm ssioner,

114 T.C 492, 498 (2000); see also Rule 330(Db).

Petitioners received the lien notice in February 2006, but
t hey never requested an adm nistrative hearing by filing with
respondent a Form 12153 or an equivalent witten request.
| nstead, they responded to the lien notice by filing a petition
with this Court. Thus, because petitioners never requested an
adm ni strative hearing as mandated by section 6320, respondent’s
O fice of Appeals had no occasion to, and therefore did not,

issue a notice of determnation. |In short, the petition in this
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case was filed in response to the lien notice and not in response
to a notice of determ nation as nandated by statute. Therefore,
we may not, as we lack jurisdiction, address the propriety of the
filing of the lien in this case.

The foregoing is dispositive of the matter before us.
However, even if petitioners had filed with the Court a petition
appealing froma notice of determnation issued by respondent’s
O fice of Appeals following a tinely request for an
adm ni strative hearing, we would still be obliged to grant
respondent’s notion, as supplenented, and dism ss this case.

Thus, in G eene-Thapedi v. Conm ssioner, 126 T.C. 1 (2006), the

Court held: (1) The taxpayer’s challenges to the Conm ssioner’s
collection action (a proposed | evy) were noot because there was
no unpaid tax liability upon which a I evy could be based and the
Comm ssi oner woul d not take any further collection action; (2)
this Court lacks jurisdiction in a lien or levy case (collection
review case) to determ ne an overpaynent or to order a refund or
credit of taxes; and (3) the taxpayer’s case should be di sm ssed
as noot .

In the present case, petitioners’ unpaid assessed liability
is zero for each of the 4 years in issue. Although a few cents
of accrued interest may remain for 1998 and 2003, respondent’s
counsel has represented that respondent has, as a matter of
policy, witten off such anmounts as de mnims and does not seek

to collect them This representation is confirmed by the fact



- 8 -

that in February 2007, respondent filed wth the Canpbell County
Clerk in Gllette, Womng, a Certificate of Rel ease of Federal
Tax Lien reciting that petitioners had satisfied the taxes and
“all statutory additions” for 1995, 1998, 2002, and 200S3.

Finally, we note that if petitioners think that they have
overpaid their liability for any of the years in issue, then
petitioners may have a judicial renedy in the formof a civil
action for refund in the appropriate U S. District Court or the
U S. Court of Federal Clains. See sec. 7422; see also 28 U. S. C
secs. 1346(a)(1), 1402(a).°> Because such actions are governed by
strict procedural rules, petitioners may care to consult a

conpetent tax professional famliar with such matters.

> Cdvil actions for refund under sec. 7422 are not
cogni zable in the Tax Court. |Indeed, our jurisdiction to even
determ ne overpaynents is narrowmy circunscribed. E. g., sec.
6512(b) (1).
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To give effect to the foregoing,

An order granting

respondent’s notion, as

suppl enented, will be entered

dism ssing this case for |ack

of jurisdiction on the ground

that no notice of determ nati on was

sent to petitioners by respondent’s

Ofice of Appeals for any of

the taxable vears in issue.




